VERMONT  ENVI RONVENTAL  BOARD
10 V.S. A Chapter 151

Re:  BHL Corporation
Declaratory Ruling #267

REVI SED PROPCSED
FI NDINGS OF FACT, CONCLUSIONS OF LAW AND CRDER

~ This decision pertains to a request for a declaratory
ruling filed by BHL Corporation (the Petitioner) on March
27, 1991, concerning whether there i S jurisdiction pursuant
to 10 V.S.A Chapter 151 (Act 250) for certain shale
extraction and road construction activities on a tract of
land owned by the Petitioner and located in the Town of
. Castleton. As is explained below, the Environnental Board
| concludes that the extraction of shale that took place at

lthe Petitioner's property constituted devel opment-subject to
. Act 250 jurisdiction,

. SUMVARY OF PROCEEDI NGS

In Advisory Opinion #i-151, dated Septenber 17, 1991
the District #1 Coordinator concluded that the Petitioner
was required to obtain a land use permt for certain shale
extraction and road construction activities on a 69-acre
tract of land. The tract is owned by the Petitioner and is
| ocated east of Route 30 in Castleton, Vernont. The
Petitioner had not requested the advisory opinion.

~ On Cctober 16, 1991, the Petitioner appealed the
District Coordinator's jurisdictional determnation,
chal I enging both the substance of his decision and hl%
| egal authority to issue the advisory opinion. On February
27, 1992, the Executive Oficer of the Board issued
Advi sory QOpini on #EO 91-247, in which she concluded that the
District Coordinator had authority to issue an advisory
opinion without the Petitioner's request. She further
concluded that, based on the affidavits and other
witten submssions in her possession, she was unable to
't determne whether the activities at the Petitioner's
t property constituted devel opnent subject to Act 250
jurisdiction.

On March 27, 1992, the Petitioner sent a letter to the
| Executive Officer requesting a hearing. This request was
"' deemed a petition to the Environnental Board for a
. declaratory ruling, pursuant to Board Rule 3(C) and (D)

Board Chair Elizabeth Courtney convened a, prehearing
conference in Rutland on June 1, 1992. None of the partres
.~ was represented by legal counsel. A prehearing conference

report and order was issued on June 16.  Adj oining !
) ZJ ngk 5{2’
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| andowners, John W and Leslie J. Knox, were admtted as
parties. Upon the witten request of Ms. Knox, on July 2
the Chair issued suonenaS for wtnesses Patricia Ryan,
Thomas Tronbley and Frank Taggart.

A public hearing was convened on July 8, 1992, in

Castleton before an admnistrative hearln? panel of the
Environmental Board, Chair Elizabeth Courtney presiding.
The following parties participated in the hearing:

BHL Corporation by Roy Lew s
John W and Leslie J. Knox

The panel received evidence fromthe Petitioner and the
Knoxes and conducted a site visit. Again, none of the
parties was represented bx | egal counsel. The panel
recessed the hearing on the sane date.

The Parties were given until July 23, 1992, to submt
Eroposed indings of fact and conclusions of |aw The

noxes submtted proposed findings of fact. On July 23, the
Board received a notice of appearance and notion reggestlng
additional time from attorney Robert P. McClallen, ESq., on
behal f of the Petitioner. The Knoxes filed a witten
objection on July 30. By nmemorandumto the parties, dated
August 4, 1992, the Chair extended filing deadlines. The
Petitioner filed proposed findings and conclusions of [aw on
August 14 and the Knoxes submtted additional proposed
findings on August 24.

A proposed decision was sent to the parties on
Septenber 23, 1992. The parties were provided an opportun-
ity to submt witten objections to the proposed decision
and to present oral argument before the full Board. On
Cctober 9, 1992, counsel for the Petitioner filed objections
to the panel's proBosed findi ngs, conclusions, and order.
This was followed by a witten response submtted by John
Knox on Cctober 13, °1992. The panel reviewed the filings
and nmade certain revisions to its proposed decision. This
was sent to the parties on Decenber 28, 1992. [Oral argument

:was held on | 1992./ No party requested ora

argunment.] On , the hearing was adjourned.

 To the extent any proposed findings of fact and concl usions
. of law are included below, they are granted; otherw se they

are deni ed.
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IT. 1 SSUES

1. Wether certain shale extraction and road
construction activities that have taken place on the
Petitioner's tract in Castleton constitute devel opment
wthin the meaning of 10 V.S. A §6001(3) and Board Rul es

- 2(A)(2) and 2(A)(6).

i
]
|

2. \Wether the District Coordinator had authority_ to

| i ssue an advisory opinion wthout receiving a request from
the Petitioner.

I11. ELNDINGS OF FACT

1. BHL Corporation, the Petitioner, is a Vernont
corporation, organized for the purpose of operating
rental housing.

2. Joanne Lewis is the majority sharehol der of BHL
Corporation and has been thecfr|n0|pal provi der of
funds for the corporation. her officers are Ben
Butterfield and Russell Hurley.

3. Joanne Lewis is narried to Roy Lewis. Roy Lews 'is
not a sharehol der, director or officer of BHL
Cor por ati on

4, Roy Lewi s operates a conmercial shale pit off WIlis
Road in Castleton. In June 1988, the District #1
Conm ssion issued Land Use Permt #1R0647 tOo Roy Lew s
and Harry o’Rourke, Jr., author|2|n8 t he expansion of
an existing sand pit off WIlis Road in Castleton

; A Activities at Petitioner's tract

|

V 5. The Petitioner owns |and consisting of 69 +/- acres on
¥ the east side of Route 30 near Route 4 in Castleton

h Eégg tract). The Petitioner purchased this land in

., 6. The tract is largely wooded and the land rises in an
easterly direction to a ridge. Near the ridgeline,

) approxi mately four acres of trees have been cleared_and
a shale outcrop excavated to create a level area. Two
3 areas, intended to be ponds, have been newy excavated
H and inmpounded near the sunmt. There are no buildings
i on the site and much of the cleared area is exposed
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linmestone |edge and graded shale. Portions of the site
are seeded to grass and other vegetation.

A road, between 16 and 20 feet in width and over

5,000 feet in length, has been constructed on the
Petitioner's tract. The road w nds easterly from Route
30 to the clearing. In a nunber of places, this road
Is significantly elevated above the natural grade. ,
A nunmber of smaller, uninproved roads lead off the main
r oad.

Joanne and Roy Lewis intend to build their primary
residence and a sheep farmin the cleared area on the
the tract. They intend for the main road to lead to
their primry residence, and for one of the existing
uni nproved roads to be upgraded to provide access to a
proposed sheep barn.

M. and Ms. Lew s have not applied for or received
a building permt fromthe Town of Castleton for
construction of their proposed residence on the tract.

Beginning in June 1988 and continuing into 1991, a
nunber of activities occurred at the Petitioner's

tract, including blasting to break up shale |edge and
the use of an_excavator and a |oader to break up and
nove stone. Trucks haul ed stunps and denolition debris
to the tract and carried shale away fromthe tract.

John and Leslie Knox own prqpert% adj oi ni ng hhe
Petitioner's tract and abutting Route 30. %%
acquired the land and house in April, 1987. €
Knoxes' driveway and house are |ocated a few yards
north of the road leading into the Petitioner"'s
tract. The Petitioner's road is visible fromthe
Knoxes' property.

The Knoxes have eerrienced the followmng effects as

? c%psequence of the activities at the Petitioner's
ract:

a. Noise from blasting, heavy equipnent, and truck
traffic comng to and leaving the tract via the
the Petitioner's road; and

b. Air pollution from dust generated by trucks hauling
to and fromthe tract via the Petitioner's road.
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The Knoxes al so have experienced pooling of water in
the yard, flooding of the basement, and attendant water
damage to the house allegedly resultln% from runoff and

poor drainage caused or aggravated by the construction
of the Petifioner's road.

Most of the shale excavated at the Petitioner's tract
has been used to level part of the cleared area near
the sunmmt and for the construction of the road and

| mpoundnents for the ponds.

Roy Lew s renoved and sold 21 |oads of shale fromthe
Petitioner's tract. Some or all of this material was
transported in comercial trucks operated or owned by
Thomas Tronbley and his son Tim Tronmbley for use in
construction of a private road off Barker Hll Road in
Castleton. M. Lews stopped.sellln% stone from the
Petitioner's tract in the Spring of 1990 when he

| earned that an Act 250 permt mght be required for
this activity.

Thomas Tronbley is a contractor in Castleton
specializing in excavating and septic system
installation. In 1990 and 1991, he brought a Drott
excavator to the Petitioner's tract to break up shale
for the purpose of leveling the site. In 1990, he
removed 19 truck |oads é26 cubic yards). In 1991, he
renoved approximately 16 truck |oads (224 cubic yards).
This represents fourteen cubic yards per truck |oad.

Thomas Tronbley was allowed to take shale from the
Petitioner's tract in exchange for breaking it up and
renoving it to permt construction of the driveway.
M. Tronbley also traded use of his excavator and
trucks for work perfornmed by M. Lews off the
Petitioner's tract. Thomas™ Tronbley used sone of the
shale fromthe Petitioner's tract as fill for his own
roperty. M. Tronbley also hauled shale fromthe

ract for use in private construction projects in the
Castl eton area.

Frank Taggart is a general contractor in Castleton
On Novenmber 29, 1990, he renoved 21 |oads of shale
(a total of 157 cubic yards? fromthe Petitioner's
property. He used his own |oader and hauled the
material with two trucks, one with a seven-yard
capacity and the other with an eight-yard capacity.
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25. Pursuant to 10 V.S.A s 8004, the Board and the
Secretary of Natural Resources entered into a nmenoran-
dum of understanding ( dated February 5. 1991, for
cooperative enforcenent of Act 250. The MU requires
that district coordinators issue advisory og|n|ons in

potential enforcement cases involving Act 250 juris-
di ction.

26.  On Septenber 17, 1991, District #1 Coordinator
Anthony Stout issued Advisory QOpinion #1-151,
concluding that an Act 250 permt was required for
certain shale extraction and other activities at
the Petitioner's tract. The Petitioner did not request
this opinion

V. CONCLUSIONS OF LAW
A Act 250 Jurisdiction

1. Shale extraction

10 V.S A s 6081(a) requires that an Act %%Ovpngt
be obtained prior to conmencing devel opnent. Lo A
§6001(3) and Board Rule 2(A)(2) define the term devel opnent,
In pertinent part, as the construction of inprovenents for
conmmerci al purposes on a tract or tracts of l[and, owned or
controlled by a person. Section 6001(3) nore specifically
defines the termas it applies in a town with both perma-
nent zoning and subdivision bylaws as:

the construction of inprovements on a tract or
tracts of land, owned or controlled by a person,
involving nore than 10 acres of land within a
radius of five mles of any point on any involved
| and, for conmercial or industrial purposes.

"construction of inprovenents" is defined at Board Rule
2(D) as any physical action on a project site which initi-
ates devel opnent for any purpose enumrerated in Rule 2(A).

_ In the present case, it is clear that the petitioner or
Its agents have intitiated the construction of |nprovenents
on nmore than ten acres of land in a nunLC|paI|t%_MAt bot h
permanent zoning and subdivision regul ations. heretore,
the principal question to be resolved in this declaratory
ruling is whether the construction initiated on the
Petitioner's land has been for a "commercial purpose."
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"Commercial purpose" is defined in Board Rule 2(L) as:

the provision of facilities, goods or services
by a person other than for a nunicipal or state
purpose to others in exchange for payment of a
purchase price, fee, contribution, donation or
y ot her object having val ue.
3 In In re Baptist Fellowshin of Randolph, Inc., 144 vt.
{l 636, 639 (1984), the Vernont Supreme Court found that
i construction of a,church building was construction for a
i§connerC|aI purpose within the meaning of Act 250 because
" consistent with Board Rule 2(L) there was a de facto
i exchange of the church's facilities and services for
onations and contributions from its nenbers.

] More recently, the Environnental Board ruled that the

| extraction of earth resources associated with creation of a
i field for the recreational use and aesthetic enjoynent of
"its owner constituted the construction of inprovenents for a
It comrercial purpose, thereby requiring a |and use permt. Re:
| C. Donald Mhr, Declaratory Ruling #182 (May 27, 1987).

In Mohr, the landowner had arranged with a |ocal
. contractor to clear and level a five-acre portion of his
property. In lieu of monetary conpensation for this
work, the contractor agreed to accept the material from the
site as paynent. The Totted rock fromthe site was suitable
for building roads and backfilling foundations, and it had
.| been used by the contractor in his construction business.
i The Board sfated: "It is the comercial nature of the
activigdy,  not the person conducting the activity or
benefiting therefrom that triggers Act 250 jurisdiction.'@
Id. at 5; see also ln re Baotist Fellowship 0f Randolph,
Inc., at 639, where the court said that Act 250 speaks to
land use and not to the particular institutional activity
associated with that |and use.

The present case is strikingly sinilar to Mhr. Since
1988, Roy Lewis has operated a comercial shale extractjon
operation at his permtted pit off WIlis Road. Beginning
in June 1988, M. Lew s renoved and sold shale from the
Petitioner's tract. He did so until he discovered that such
pactivity mght require a land use permt for the
" Petitioner's tract. Thereafter, the Petitioner allowed
.. Thomas Tronbley and Frank Taggart, two of M. Lews's

busi ness associates, to remove shale fromthe tract for use
in their respective construction businesses.
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2.  The Road

The term devel opment is further defined in Board Rule
2(A)(6) as including:

The construction of inprovenents for a road or
roads, incidental to the sale or lease of land, to
provide access to or within a tract of |and of
nore than one acre owned or controlled by a
person. In nunicipalities with both permanent
zoni ng and subdivision bylaws, this jurisdiction
shall apply only if the tract or tracts of
involved land is nore than ten acres. For the
?urpose of determning jurisdiction, an% parcel of
and which will be provided access by the road is
l'and involved in the construction of the road.
This jurisdiction shall not apply unless the road
Is to provide access to nore than five parcels or
is to be nore than 800 feet in length. For the
purpose of determning the length of a road, the
length of all other roads within the tract of |and
constructed within any continuous period of ten
years commencing after the effective date of this
rul e shall be included.

Based upon the evidence before the Board, the Board
concludes that a |land use permt was not required for the
road or roads constructed on the Petitioner's tract. The
Lewi ses have stated that they intend to use the main road,
whi ch extends from Route 30 to the clearing and is over a
mle in length, for the purpose of providing access to the
home and farmthey plan to build. A though this road is
substantial and a nunber of other roads lead fromit, and

'although the Petitioner is in the business of operating

rental properties, wthout evidence of a proposed sale or

| ease of land incidental to the construction of the road or
roads, the Board cannot conclude that road-building
activities at the site constituted devel opment within the
meaning of 10 V.S. A § 6001(3) and Board Rule 2(A)(6).

i B. | ¥ £t Advi Vi ni

The Petitioner questions the Iegalit% of the District #1
Coordinator's advisory opinion, because BHL did not request

~this opinion and because it was based on facts which were
- not provided by BHL.




BHL Cor poration N

Declaratory Ruling #267 .

Proposed Findings of Fact, Conclusions
of Law and Order

Page 11

10 V.S. A § 6007(c) states in relevant part:

(Plrior to the commencenent of devel opment, any
erson ... may request an advisory opinion from
he district coordinator concerning the applica-

bility of this chapter

In addition, Board Rule 3(C) provides:

| Any interested Party seeking a ruling as to the

apPllcablllty of any statutory provision or of any
rule or order of the board nay request an advisory
; opinion from a district coordinator

10 V.S. A §s 8004 and 8221 authorize the Board to seek
enforcement of Act 250 through either admnistrative orders
I ssued by the Secretary of tural Resources or action in
{1 superior court. Section 8004 authorizes the Secretary and
|

.1 the Board to devel op cooperative procedures for Act 250
enforcement. 10 V. S. A '§ 8002(3) authorizes the Board to
desi gnate investigators.

The Board is authorized to appoint such admnistrative
personnel and enpl%yees as it finds necessary in carrying
out its duties. 10 V.S.A § 6022. Pursuant”to this
/| authority, the Board has hired district coordinators. Part
of the duties of the coordinators is to prqvide administra-
tive support to the district conmssions. See Board Rule
i 1(B)(1). Wile the district coordinators provide such
| support to the district commissions, they are in fact
' empl oyees of the Board and not of the comm ssions.

. The Board has designated the district coordinators as

il investigators pursuant to its enforcement authorities.

+ The Board has also signed an MU with the Secretary

. concerning Act 250 enforcement. The MOU states that

. district coordinators are to issue advisory opinions in

' potential enforcement cases. Cases such as the present one,
4 In which inprovements were constructed wthout a permt, are
. potential enforcement cases since the construction may have
. been subject to Act 250.

. The Board concludes that there is authority for

;, district coordinators to issue advisory opinions wthout

. prior request. The provisions which refer to requests for
- advisory opinions, 10 V.S A § 6007(c) and Board Rule 3(c),
~do not "prohibit the issuance of advisory opinions wthout
request. Rather, they state that advisory opinions wll
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. be issued when requested. Since the Board is separately

authorized to take enforcenent action and to enter into an
agreement which sets out Act 250 enforcement procedures, it
has lawful |y authorized its staff to issue advisory opinions

as part of the procedures outlined in its agreenent wth the
Secretary.

Wth respect to Petitioner's argunent that "from
a due process point of view' the opinion of the District
Coordinator is not binding on the BHL Corporation, the Board
has no authority to issue an opinion concernln% a claim
which is constitutional in nature. This nust De decided by
the courts. Westover Village

Department, 149 Wt. 356, 358-359 (1988);

Lnc., #280351-12-A-EB, Menor andum of Decision at 6-7 (Sept.
18, 1990). Nonetheless, the Board believes that the
opportunity for a hearing follow ng issuance of an advisory
opinion as provided by 10 V.S. A § 6007(c) satisfies any due
process concerns. Indeed, on July 8, a hearing was convened
at which Petitioner had an opportunity to present evidence
It considered relevant to this matter and to cross-exam ne
the witnesses of others. The Petitioner had full oppor-
tunity to introduce into the record facts which supported
|tsdp03|t|on for the Board's consideration in this pro-

ceedi ng.
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18.  Frank Taggart performed construction work at the
Hlltop Mtel in Castleton. Some of the shale removed
by Frank Taggart from the Petitioner's tract was
used by himin construction of a driveway and parkin
area at the notel. M. Taggart was paid for the cos
of the finished job.

19.  Thomas Tronbley and Frank Taggart are business
associates of Roy Lew's, having purchased earth
resources fromM. Lews's Bern1tted pit off WIllis
Road for their contracting businesses. Both men have
traded hauling or excavation services wth M. Lews.

20.  The Petitioner authorized the renoval of shale from
its property by Thomas Tronbley and Frank Taggart. The
Petitioner did not receive payment for this Stone nor
did it pay for the contractorS' services iIn removing
it. There was no witten agreement between the
Petitioner and the contractors or Rby Lewi s and the
contractors concerning the removal of the stone.
However, M. Tronbley had an oral agreement with
M. Lewis that M. Tronbley could remove shale from the
tract in exchange for his excavation services and the
use of his equipment on the Petitioner's tract.

21.  The Town of Castleton has both permanent zoning and
subdi vi sion regul ations.

5 ' the Adyi in

22. On Decenber 20, 1990, the Environnental Board

desKgnated Its staff as investigators pursuant to
10 V. S. A § 8002(3). ~

23.  On January 8, 1991, the Chair of the Board issued
a nmenorandum designating staff of the Environnenta
Board as investigators of Act 250 violations, Ihe
list of designated investigators included all district
coordinators and specifically named Anthony Stout,
District #1 Coordinator.

24, District coordinators are not enployed by district
commi ssions, but rather provide admnistrative suEport
to the district conmssions and are enployed by the
Envi ronnental Board.
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2

Iv. DER

1. The extraction of shale that took place on the

 Petitioner's land constituted devel opment wthin the meaning

of 10 V.S A s 6001?3(} and Board Rule 2(A)(2) for which an
Act 250 permt should have been obt ai ned.

2. The Road construction activities that have taken
place on the Petitioner's land did not constitute
devel opnent within the meaning of 10 V.S.A § 6001(3) and
Board Rule 2(A)(6).

3. The District Coordinator had authority to issue an
advi sory opinion wthout receiving a request fromthe
Petitioner.

1992 Dated at Montpelier, Vernmont this 28th day of Decenber,

ENVI RONMENTAL BOARD
Adm nistrative Hearing Panel

elegatern Countnay /{//’—
Elizabeth Courtney, cCHair
Ferdi nand Bongart z

WIliam Martinez

c:\wptext\dr267-PR.dec (V)
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The evidence concerning M. Taggart’s activities at the
Petitioner’s | and was anbi glious.  However, the Board finds
that the Petitioner and the Lew ses received certain
excavating services and the use of heavy equipnent from M.
Frombl ey, in exchange for shale from the Petitioner's
tract.! Therefore, the Board concludes that this exchange
(involving the renoval of 35 |oads of shale), in addition to
Mr. Lewis's own sale of 21 |oads of shale fromthe
Petitioner's tract, constitute shale extraction activities
undertaken for a comercial purpose or "development" as
defined in statute and Board rule.

VWiile no party disputes that sone shale was extracted
fromthe site and used in various construction ?YO]eCtS in
the Castleton area, the Petitioner argues_that the quantity
renoved fromthe tract was "miniscule." The Board believes
that 56 truckloads is not a mniscule anount.

~ A landowner's intention to use his property for
residential purposes in the future and his choice to forego
any nonetary payment by a third party for the renoval of
earth resources from his property do not necessarily remove
his extraction activities from Act 250 jurisdiction. ‘
| ndeed, as the Board noted in Mhr the inpact upon the |
I nmedi ate site and the surrounding nei ghborhood in terms of :
noise, dust, traffic, and the other subjects regulated by %
Act 250 is no different "sinply because the conmercial :
activity is carried on by a person other than the
landowner." Id. at 4. In the present case, there is
evidence that the activities at Petitioner's tract resulted

. 1n actual inﬁacts upon the site and imediate nei ghborhood,
' some of whic

coul d be subject to regulation under the Act.
Based upon the evidence in this case, it is the

Q Board's opinion that shale extraction activities at the
{tract between 1988 and 1991 constituted devel opment subject

to Act 250 jurisdiction. The fact that the Petitioner

Il 'may have terminated extraction and hauling activities at 2
bits property does not elimnate Act 250 jurisdiction, ‘

"This is supported by the evidence at hearing as well as
Statements in Joanne Lewis's affidavit, dated November15, 1991, and the
representations of the Petitioner's counsel, Jon S. Readnour, in his
Menorandum filed November 15, 1991 (Exhibits: p4, P5).



